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Any person aggrieved by this Order-ln-A,ppeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+ITT"fl fl-<cf5I-< cl)T~~ : :; ·

Revision application to Government of India :
(1) h; 3qr«a zyca rf@fr,' 1994 #] err aifa R aa; my mi a a
qitar rrr "cf5l" "lj"q-QRT cB' '!,j"~~ cfi 3ic=fr@ ~!ffUT ~

0

3fcR' ~. 'l:rmf ~­
faa +ianrcru, lura R@amt, a)ft if#ri, #ta cfTq ara , viva mrf, { fact : 110001 "cf5l"
al urRt afeg [

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

(ii) ?:J"~ lTTC'1' ~ ~ cfi l=fllIB # ~· ~ 5Tfrr cf51x\'.Sll'i -R fcnm 'i-J0"5PII-< m 3Rl cf51-<\'.Sll'i
'If m fcn'ffr •1-j0"5jlll-< ~ ~ •1-j0"5llllx if. lTTC'1° ~ \if@ ~ 1=fTlf #, m fcn'ffr ·1-J0"5PII-< [fl ~ ii
~ cf6 fcnm cf51x\'.511~ 'If m fcnm ·i-J0"5P.11-< # m # #Rh a hr g{ s I

(ii) In case of any loss of goods\ where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse:,or in storage whether in a factory or in a warehouse. '

i

(g) rrza are .fa«at ,u vkgi i Pllltfaci lTTC'1' tR m lTTC'1' cfi fclf19fu1 B~~
~ lTTC'1' tf\( ljNI ci 'i ~ cB' ~ cfi l=fTlffi i Gil and # are fan#t rg, znv Pl lll R,ci •

&1
(b) In case of rebate of duty of excise on goods exported to any country or te-9:itgf~~i'd~
India of on ex_cisable n:iaterial_ used in:the manufacture of the goods which are eM~-~:'r~~-{~i\
country or territory outside India. - l-~ '/ -,";·-..1~ J.;,~\ \
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(Tf) ~ ~ cBT 'TRfA ~ TTAT ~ cB" ~ (~ <TT ~ cITT) R<Tic7 fcn<:!T Tf<TT
l=ITT1 "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cf ~ '3011G1 cJ51" '3011G1 ~ cB" 'l_flciT1" cB" ~ \Jll" ~ cB"fuc l=lR c!fr Tft ~ 3ITT
ha mer sit gr earr gi fu cB" jc'I I Rl cb ~ . 3fCflc;r cB" m "Cffffif err z.r=n:r tR m
EITG" if f@a srf@frm (i.2) 1998 tfRT 109 GRT ~ ~ ~ if I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3(lllci'i ~ (arcfrc;r) Alll-llcJc'1~. 2001 cB." R"lJ1i 9 cfi 3fc=rr@ FclPtfcftSc: ~ ~
~-8 if at ufaai i, hf arr >ffu arr?r hf fit#a ma # # pi-srzr ga {
378ta mar al ?tat 4faai a var; 5fr 3ma f@ um aRGg1s Err r • cfil
j{..cZJ~M cfi 3fc=rr@ tITTT 35-~ if frrmfur 1:p°!" cfi ~ cfi "fl¥ cfi "ffi@.l i13ITT"-6 'cfffiFI $'r >ffu
ft eh aft

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed- fee as prescribed under Section 35-EE of CEA, 1944, u.nder
Major Head of Account. ·
(2) RR4Ga 3m74a mer usf iv vmat q] 4 3#a n "ITT dT ~ 200/­
#ta yuan at urg sit ri icaa va Gara i-r ~- m ill 1 ooo 1 - $1 cifrr-1 ~ $1
GIT; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

it zyca, au sqla zpca viaa a7@l#tr +nznfer#su >ffu arcfrc;r :­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #ht1 3qr<a zrcn 3sf@efzr, 1944 $1 tITTT 35- uom/35-~ cfi 3fc=rr@:,­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sq~Ra qRa 2 (1) i aa 1jar # 3rarat a) 3rftc, sr#hit a mr ii Rtzcen, aa 3qr« zyes vi hara r@a nraf@raw (free) al 4fa 2ta 9)f8at,
31$1-lcilisllci if 3j1-20, q #ea rRaza auras, arut '.-JTR, 31$1-!C:IEJIC:-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3c'I.Jlci.-J ~ (arcfrc;r) Alll-llcJc>1\ 2001 cBl" tITTT 6 cfi 3@1TTl ~ ~--C[-3 if Rmfur
fa; 3r4r 3r414tr mznf@ea0i at z{ or4ta a fas 3r#ta fan; mg 3mgr #ta ufji fed
~~~ cBl" BM, 6lJTG'f $'r BM 3rR °c'11Tfm TfiiT ~~ 5 "RRsf m ~ cpl=f % cffii
~ 1 ooo / - #h 3u4 sift ui sn zyca #t l=ffl'T. 6lJTG'f $'r l=fflT 3ITT °c'11Tfm TfiiT ·~

. ~ 5 "RRsf m 50 "RRsf c,q? "ITT ill ~ 5000 / - #6ha Rt stfi uii sn zrca #l 'I-IM.
6lJTG'f c!fr BM 3rR °c'11Tfm TfiiT ~~ 50 "RRsf qt a una ?& azi T; 10ooo / - i:ifR,
~ m-ifr I cB1' ~ ftt:lllcb xRr!fc.1'1 cB" -;,r=r f-1' eat[qi a rue a a vizier at urr4 I <TT\"
Ire sen # fvRt +fa 4fa a a #6t zrar ant st fiai,. ..8s;a­

The appe,al to the Appellate Tribunal shall be filed in quadruplicate in form EA~3 ,as 1'? "%-:~:,
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompaniel~gJicist-~ -~ -):,1.

+ r }

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.1 Q,ooqt,-/~ o/f-­
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 LaG·~.:-•• .°' -1<
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of:any:,,~!· .

• 347,48
' --..:.:.;....,,,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~1970 'll'm~ cBl'~-1 c5 3RfTh=r~~ 3lj'ffR
a 3mrlaa zu qr 3rat zqenfenf fofu hf@)art k am2gr ?i r@a al ,ia uR u
xi1.6.50 1ff-f cn1 rllllllC'lll ~~~:6PIT ~ I

One copy· of application or 0.1.0. as' the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of .
the court fee Act, 1975 as amended.

(5) 0 3ITT~ lTI1wfT cBT~.~ ~ Rll1=ll cBl' 3ITT ~ UfR~ fclrrrr isITTTT t
\j'f]'# zfca, #tu Gara zyes vi hara or4Rt +nrznf@raw1 (ruff@qf@) f1<:r:r, 1982 if
ff2a at e
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar are, he&tr 3eua eravi #arm 3r4arr uf@rasu (a#la h uf 3r4ii hmi
he-4hr 5eura grea 3#f@)fua, &&yyr rtr 3sq h3ia far+iszn -2) 3f@1f2arm 2oy(2&y Rt
izm 29) feaia: a f,, ,28y 5i1 # fa4hzn@rf@)fer, 8&&'ii cl=h"mu O h 3iii hara st ±flr#
ar{ &,a ffr RRa qf-«rf srmr near 3fart ?, rrafzarh 3iai sunR sh aft
3r)fa erfrzrailsuk3r@arr .
kc4hr 3euT gr«ea vi hara h3ifasir @v agr" i far gnf@?

(il mu 11 tr c11 ~~~

(ii) ~ omr cl=h" '#I" ~ "JRi@ ufir
(iii) gcrdz sa Til,!.JJ-1:lcl{'i"I h feu 6 h 3iriir 2zr ta#

'.j !

_, 3-Tmqr zr f@n zr arrhurnfar (i. 2) 3rf@1fr, 2014 h 3nwar#qa Rn@t3rd#r uf@)art h
'flaillJ farrierParara 31#fvi 3rdatraai ztit

,.
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) 'Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax,r"Duty demanded" shall include:

(i)
(ii)
(iii)

amount determin~~ under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

;,'-l

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending! before any appellate authority prior to the

·1 'commencement of the Finance (No.2):_Act, 2014.

(6)(i) zu 3merhuf3rd uf@aw hmrr sari grea 3rzrar gen za c;us fa,Ra zl at air fn az ere
h 1o% ajaru3itszi ha=rus fclclfa ?aazvsh 1o% 4pr;areq Rr Gra# I

(6)(i) In view of above, an appeal' against this order shall lie before the Tribu.~l.;0.£1~­
payment of 10% of the duty demand-~d where duty or duty and penalty are i~1J~µte~~3lf~.
penalty, where penalty alone is in dispute." ;"''}_~'.,·><-~- :~ 7'c,..,._~:~\\-s +j

. .: I\;;;'~~-- ··11,; r=·
+ .•I5%
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ORDER-IN-APPEAL

This appeal has been filed by M/s Greenways, 303, Shalin Complex, Opp.
HPCL Petrol Pump, Sector 11, Gandhinagar [hereinafter referred to as "the

appellant"] against Order-in-Original No.AHM-STX-003-ADC-MSC-065-15-16 dated
30.03.2016 [hereinafter referred to as "the impugned order"] passed by the
Additional Commissioner of Central Excise, Ahmedabad-III [hereinafter referred to

as "the adjudicating authority"].

2. Briefly stated, the facts of the case is that the appellant is engaged in

providing service viz., beautification of land and spaces like garden and landscape
creating, consultancy in relation to setting up of garden and landscape, plantation
of plants and maintenance of garden/landscape and plants for various individuals, .

residential scheme and factories. On the basis of information that the appellant
were not paying appropriate service tax for the said services provided by them, a
search was conducted by the Service Tax officers on 25.06.2014 at the premises of
the appellant. On further detailed investigation, it was observed that the service ·
provided by the appellant is falling under the category of "interior decorator
service" and "maintenance and repair service"; that they have registered only

"maintenance and repair service" and not paying service tax on total value of
taxable service received. Accordingly, a show cause notice dated 16.10.2014 was
issued to the appellant for a demand of Rs.29,41,888/- with interest for the period
of 2009-10 to 2013-14 and imposition of penalty under Section76, 77(1) 77(2) and
78 of the Finance Act, 1994(ct). During the course of investigation and the
appellant has paid Rs.11,93,371/- towards the outstanding amount of service tax.
Vide the impugned order, the adjudicating authority has confirmed service tax
amounting to Rs.27,70,215/- with interest and dropped demand of Rs.1,70,180/­
on the taxable value received towards "interior decorator" service. The adjudicating .

authority has also imposed penalty of RS,200/- per day during which they failure to
obtain amended service tax registration under Section 77(1); Rs.10,000/- under
Section, 77(2); and Rs,27,70,215/- under Section78 of the Finance Act, 1994.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:­

0

0

• The adjudicating authority has erred in law as well as in facts in rejecting the
arguments and plea of the appellant that the activities of the appellant out to .
have considered as agriculture and such activities are excluded from the levy
of service tax; that the authority was not correct in rejecting the arguments
and plea of the appellant that the activity involved supply of goods i.e plants,
tree, fertilizers, water and sand etc resulting into a works contract as defined
in the Act as applicable for the period involved. .

• The authority has failed to extend the benefit of notification No.12/2003-ST
for the period involved upto 01.07.2012; that he also not considered the .;:;-~
arguments in respect of shifting of liability onto the receiver of services a."kPP).. . . , 0 ' .
per provisions of Not.30/2012-ST rerad with Rule 2(1)(d) of Service. ta,5a9 % ·
R I

. / .. .·1:; • 1
u es. · · l-, 's,­Eb:·"



4
F No.V2(MRS} 38/STC-111/16-17/A.I

• The authority has grossly erred in law as well as in facts in demanding
amount under Section 73A of Act and failed to consider the argument in
denial of service tax collected and not paid;

• The authority has erred in law and in facts in demanding service tax by ·
classifying the activity under Interior Decorator Services for the period upto
01.07.2012 and under taxable. service defined under Section 65B(51) for the
period from 01.07.2012.

• Invocation of larger period is· not applicable to the instant case, hence the
demand with interest and penalties are required to be set aside.

4. A personal hearing in the matter was held on 19.04.2017 and Shri Rahul

Patel, Chartered Accountant appeared for the same on behalf the appellant. He
reiterated grounds of appeal and further submitted that horticulture is considered

·'

0

as "agriculture" and alternatively it should be treated as "Work Contract" because

the appellant is supplying plants etc. He further requested 15 days time for
submitting additional submission. However, no such additional submission is

submitted till date.

5. I have carefully gone through the facts of the case and submissions made by
l .

the appellant in the appeal memorandum as well as at the time of personal hearing.

At the outset, I observe that during the relevant period, the appellant was providing
f,

service viz., beautification of land and· spaces like garden and landscape creating,

consultancy in relation to setting up of garden and landscape, plantation of plants
and maintenance of garden/landscape and plants to the individuals, residential
complex and factories. ) : i

·l1
6. I observe that the adjudicating authority has confirmed demand of

29;/J-2A ?-,l ;::- ; i: ' .
Rs.H,.:s-~- towards the said services rendered by the appellant during the

·•i

relevant period. The adjudicating authority has ordered in the impugned order that .

0
[i]

[ii]

[iii]

the service of creation of garden, landscaping and other structure and
consultancy are classified under "Interior Decorator Service" and confirmed
the service tax amount to Rs.12,48,208/- on the taxable value/consideration
received towards providing the said service;

t.
Confirmed service tax amounting to Rs.3,48,000/- on the taxable

value/consideration receiyed towards providing services viz.
"management, maintenance or repair";

. 'j-_

Confirmed Service tax amounting to Rs,11,74,007/-collected and not ·
deposited to Government account towards creation work and
consultancy and management, maintenance or repair.

7. The main argument of the appellant that the activities carried out by them
are horticulture and should be considered as "agriculture" activities as the activity .

s$2., A»
3 .at-r -·9,'32) A1"" "a.ea

9. Prior to 01.07.2012, as per Section 65(59) of the Act, "Interior DecGear %'
means any person engaged, whether directly or indirectly, in the budthe}f ~Y.:./) 'j'-'

.-!. • ••~l,;<·•' ~ ~
'. • O, --.sA,. "s,«O'.r%»

involves supply of plants, trees, grass, water, fertilizers etc or should be considered
as "work contract service" as the activity involves supply goods viz plants and tree

· etc and the activity involving supplyand use of goods and materials fall under the
,·I

definition of "work contract service.'

r
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providing by way of advice, technical assistant or in any other manner, services
related to planning, design or beautification of spaces, whether man-made or
otherwise and includes a landscape designer. As per Section 65(64) of the Act,
"Management, maintenance or repair" service means any service provided by (a)
any person under a contract or an agreement; or (b) a manufacturer of any

persons authorized by him, in relation to-management of properties, whether

immovable or not; maintenance or repair of properties, whether immovable or not;

or (c) maintenance or repair including reconditioning or restoration or servicing of

any goods, excluding a motor vehicle. With effect from 01.07.2012, as per Section
66 B of the Act, Service tax shall be levied on the value of all services, other those

specified in the negative list, provided or agreed to be provided in the taxable
territory by one person to another and collected in such manner as may be

prescribed.

10. The main issue to be decided in the instant case is that whether the ·

activities carried out by the appellant falls under the category of "interior decorator"
service and "management, maintenance· or repair" as held by the adjudicating

authority or "horticulture/agriculture" service as argued by the appellant.

11. Undisputed facts revealed that the scope of activities. carried out by the

appellant is landscape creation, garden creation, designing of landscape/garden for
individuals, residential complex and factories and maintained the space as per
agreement. I observe that the word 'Horticulture' means the practice and science ·

cultivating gardens, growing fruits, vegetables, and flowers or ornamental plants;
that horticulture is a term that evokes images of plants, gardening and people
working in horticulture. Such activities are practiced from the individual level in a
garden up to the activities of a multinational corporation. The service related to
horticulture includes in plant conservation, landscape restoration, landscape and
garden design/construction/maintenance etc. As stated above, it is fact that the
appellant is engaged in the activities of landscape creation, garden creation,
designing of landscape/garden for individuals, residential complex and factories and
maintained the space as per agreement. The appellant argued that their activities
ought to have considered as agriculture and such activities are excluded from the
levy of service tax. I observe that as definition under Section 65B of the Finance .
Act, "Agriculture" means cultivation of plants and rearing or breeding of animals
and other specifies of life forms for goods, fibre fuel, raw materials or other similar
products but does not include rearing of horses. I further observe that the activities
covered under definition of agriculture and agriculture produce is the activities such
as breeding of fish (pisciculture), rearing of silk worms (sericulture), cultivation of
ornamental flowers (floriculture) and horticulture, forestry and these activity covers

in ne~ative list since these activities are included in the definition of agricult~<~::t-13_~~~

the circumstances, I am of the considered view that the adjudicating auth9..rftyJJ'il~:JJ·•·l•·, ~{~-:
wrongly classified the activity under "Interior essoraore 4(it5 4%

. · p+
' : ' > . -. "J (") '--'

- •. 5,."' ... . ,. ~....__ ,.. -.:._.;.,

·a.'a• .a,:_ q23

0

0



0

0

6
F No.V2(MRS) 38/STC-111/16-17/A.I

12. I further observe that the Hon'ble Tribunal, Bangalore while deciding a stay
;

application in a similar issue in case of M/s Garden makers [2009 (15) S.T.R. 37
(Tri. - Bang.)] has held that

"We have heard both the sides in the matter. Prima facie, there is a merit in the
appellant's submission that the activity of gardening under Horticulture activities,
such as planting of trees, garden'. plants, grassy lawn etc. does not fall within the
scope of "Interior Decorators". ,·

F,,

13. I further observe that in assimilar issue, the Commissioner (Appeal),
Ahmedabad vide his OIA N0.120/2013(STC)SKS/Commr (A)/Ahd dated 17.06.2013

.

in case of M/s Sanwaliya Seth Gardens Pvt Ltd, has held that such activities are out
''

of ambit of 'Management, Maintenance" service. The Commissioner (Appeals) has
relied on Hon'ble Supreme Court's judgment in case of Smt.Kasturi Vs Gaon Sabha
[Civil Appeal No.351 of 1974 decided on 27.07.1989]. In para 7 of the said
judgment, the Hon'ble Court· has stated that

"The definition of land in the Act is wide and in paragraph 4(d) the admitted positionI,

is 'fuelwood' was being grown 'on the property. "Horticulture", "Garden" and
"Groveland in the absence of statutory definition; would have the common parlance
meaning. "Horticulture" means 'the cultivation of garden'. "Garden" means 'an area
of land, usually planted with grass, trees, flower beds, etc an area of land used for
the cultivation of ornamental plants, herbs, fruit, vegetables, trees, etc."

t3

The Commissioner (Appeals), in the"said OIA, further relied on the judgment of
i,1 .

Hon'ble Tribunal, New Delhi, Principal Bench in the case of M/s ANS Construction
Ltd [2010 (17) S.T.R. 549 (Ti. - Del.] which states that

"The respondents were engaged for activities of growing of grass, plants, trees or
fruits, vegetable, regular mowing'· of lawns, pruning and trimming of shrubs and
cleaning of garden, would not come within the ambit of "maintenance of immovable
property". We have noted that respondent paid tax on construction of walkways and
other incidental work in the garden. Therefore, the Commissioner (Appeals) rightly
held that no tax is liable on such activity during the relevant period."

14. In view of above discussion, I find merit consideration in the argument of the
appellant that the activities carried out by them are horticulture and should be

.

considered as "agriculture" activities as the activity involves supply of plants, trees,
r

grass, water, fertilizers etc and no. tax is leviable on such activities. Hence,
demands in respect of [i] and [ii] of para 6 are not sustainable.

1j

15. As regards the other issue relating to non deposit of service tax collected by
! :.

the appellant as mentioned at para 6[iii] above, I observe that Section 73A was

inserted in the Finance Act, 1994,by Finance Act, 2006 w.e.f. 18.04.2006. It
provides that Service Tax collected from any person shall be deposited with the .
Central Government. Accordingly any person who has collected any amount in
excess of Service Tax assessed or determined and paid on any taxable service from

:r,
recipient of Service Tax in any manner as representing Service Tax, shall forthwith

. >t-·

pay the amount so collected to the«credit of the Central Government. TMerefore,
• rmn».

every person who has collected" from any other person any amount a~~~"~·n{);;:>,
representing the tax under this Act, and has not paid the said amount to~:e~·)"(:i.~:j~•

Central Government, shall forthwith deposit the said amount to the credit trf{e~4;: )S
• I ? :,% s 9

'\~._(--~~·../. , •. -.-."~<.o"~- ·A.. _.%y::·,;..,
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,

Central Government, regardless of whether the supplies in respect of which such

amount was collected are taxable or not. As is seen from the above, if a person
collects any amount from another person representing the same as Service Tax, is
required to pay the same to the credit of the Central Government with interest. I 1

been h
observe that an amount of Rs.11,93,371/- has f paid by the appellant during

investigation of the case.

16. As regards imposition of penalty, I observe that the adjudicating authority
has imposed penalty under Section 77 (1) (a), 77 (2) and 78 of the Finance Act.
The penalty imposed under Section 77 (1)(a) and 77 (2) and 78 in respect of
demands mentioned at para 6[i] , [ii] above becomes unsustainable as the service

rendered by the appellant is not taxable. As regards penalty imposed against the
demand in respect of para 6[iii] above, I observe that the adjudicating authority
has confirmed the demand under section 73 A of the Finance Act and imposed .
equal penalty under Section 78 of the Act in respect of tax so collected but not
deposited to the Government Account. However, the legal position under Section

73A is read as:­

SECTION [73A. Service tax collected from any person to be deposited with Central
Government. - (1) Any person who is liable to pay service tax under the provisions
of this Chapter or the rules made there under, and has collected any amount in
excess of the service tax assessed or determined and paid on any taxable service
under the provisions of this Chapter or the rules made there under from the recipient
of taxable service in any manner as representing service tax, shall forthwith pay the .
amount so collected to the credit of the Central Government.
(2) Where any person who has collected any amount, which is not required to be
collected, from any other person, in any manner as representing service tax, such
person shall forthwith pay the amount so collected to the credit of the Central
Government.
(3) Where any amount is required to be paid to the credit of the Central
Government under sub-section (1) or sub-section (2) and the same has not been so
paid, the Central Excise Officer shall serve, on the person liable to pay such amount,
a notice requiring him to show cause why the said amount, as specified in the notice,
should not be paid by him to the credit of the Central Government.
(4).....

I find that the appellant had deposited an amount of Rs.11,93,371/- during the
course of investigation which fulfills the legal requirement cast upon the appellant

under Section 73 A ibid. Further, as discussed in para 11 to 14 above, the
appellant was not liable to pay service tax for the service rendered by them and
once it is found that they were not liable to pay service tax, no penalty can be
imposed under section 78 for the delay in deposition of tax mistakenly collected by
him, especially the relevant section for recovery of such amount does not spell out
such penalty. In this regards, I observe that the Hon'ble Court of Punjab & .

Haryana in case of Ajay Kumar Gupta Vs CESTAT [2015 (39) STR 736] has held
that penalty was not liable to be imposed on account of the fact that the service
which he was rendering was not taxable. The relevant portion of the decision is as
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"11. Once the Service Tax was not leviable under Section 68 at that point of time
and the liability was only to deposit the tax under Section 73A4(2), which has been
done on 15-11-2008, after delay, but due to the service being not taxable at the
relevant time when the invoices: were raised, we are of the opinion that the case
would not fall under the provisions of Section 78 for invoking of the penalty, as has
been held by the Tribunal. It was the categorical stand of the appellant before the
First Appellate Authority that the Service Tax had been collected by mistake, on
account of the new provision and the office of the appellant was not fully acquainted
with the interpretation of the statute due to which the default had occurred and
therefore, in view of the defence taken, the Tribunal was not justified, in the present ·
facts and circumstances, to hold that there was a wilful suppression of facts, to bring
it within the ambit of Section 78.".

By following the above decision, I set aside the penalty imposed under Section 78

of the Finance Act.

17. In view of above discussion, I allow the appeal so far as the issue as per
discussion in para 11 to 14, 16 and rejected the appeal so far as the issue as per
discussion in para 15. The appeal stand disposed of accordingly.
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M/s Greenways, l
303, Shalin Complex, Opp. HPCL Petrol Pump,I .
Sector 11, Gandhinagar
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Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - III
4. The Additional Commissioner, Central Excise, Ahmedabad-III
5. The AC/DC, Central Excise, Gandhinagar Division
6. Guard file
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